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THE "BOTTOM LINE": A SMOKESCREEN FOR
THE REALITY THAT ANTI-TOBACCO
EMPLOYMENT PRACTICES ARE HAZARDOUS TO
MINORITY HEALTH AND EQUALITY
Jennifer C. Pierotti*

INTRODUCTION: SMOKER'S BEWARE

What new growing employment trend would disqualify Franklin
Roosevelt, Winston Churchill, Albert Einstein, and President Barack2
Obama I as potential employees, and make Adolf Hitler the best applicant?
In light of the increasing number of private companies that are making
tobacco use outside the workplace a disqualifying factor in employment
decisions, Adolf Hitler would be the best candidate since he was a
nonsmoker.3
The last time morality so brutally twisted the law and public policy was
during Prohibition. Today, people who choose to smoke, even if only in the
privacy of their home, deal with increasingly complex means that aim to
restrict their use of legal tobacco products. The unfortunate part, according
to Lewis Maltby of the National Workrights Institute, is that it is difficult to
rally support behind smokers these days.4 Maltby states, "[s]moking has
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1. Gabriel Beltrone & Eamon Javers, Checkup, POLITICO, Mar. 1, 2010, at 3.
2.

KENNETH R. WING ET AL., PUBLIC HEALTH LAW

478 (LexisNexis 2007).

3. Id.; Summer Johnson, Smoke-Free Workforce Policies, CENTER FOR AMERICAN
Apr. 7 2006, http://www.americanprogress.org/issues/kfiles/bl536813.html.

PROGRESS,

4. CBS News 60 Minutes: Whose Life is it Anyway? Are Employers' Lifestyle
Policies Discriminatory? (CBS News television broadcast Oct. 30, 2005), available at
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become more than a health issue. Smoking has become a moral issue.
Somehow people look at smokers and say, 'You're a bad person because
you smoke.' I don't know quite how that happened. But it has."5 In the
past few years, a trend has arisen in which employers are utilizing
"increasingly aggressive wellness programs," some even testing their
employees for tobacco use.6 In some cases, companies fired employees for
testing positive, even when their employees were only using tobacco
products outside of work. The general public's negative characterization of
smoking blinds people to the widespread personal rights violations that are
occurring. Furthermore, these employment measures, validated under the
guise of wellness plans and in the name of marginal decreases in health care
employers, could cause unintended consequences for minority
costs for
8
groups.
While the Volstead Act9 in 1919 was created with the "prohibitionist
mentality"' 0 that alcohol use was immoral, today's employers are basing the

http://www.cbsnews.com/stories/2005/10/28/60minutes/main990617.shtml
CBS News 60 Minutes].
5.

[hereinafter

Id.

6. Ann Hendrix & Josh Buck, Employer-Sponsored Wellness Programs: Should
Your Employer Be The Boss of More Than Your Work?, 38 Sw. L. REv. 465, 466 (2009);
see infra note 35 and 72. "This novel idea of encouraging prevention has taken hold
across the nation, and in 2008 an average of 40 percent of employers have instituted some
form of wellness program." Tiffani P. Hiudt, Esq., Towards A Smoke-Free Workforce: A
Roadmap ForPrivateEmployers, 21 HEALTH L.. 26, 26 (2009).
7. Thomas J. McCord, et al., TerminatingEmployee for Off-Premises Smoking May
Violate ERISA §510 and State Privacy Law, BENEFITS ALERT (Nixon Peabody LLP,
http://www.nixonpeabody.com/linked_
D.C.),
(Feb.
14,
2008)
Washington,
media/publications/Benefits_&%20ELAAlert 2 14 2008.pdf [hereinafter BENEFITS
ALERT]. See also Johnson, supra note 3; Posting of Shari Roan to L.A. TIMES, Booster
Shots, http://latimesblogs.latimes.com/booster-shots/2009/01/barring-smokers.html (Jan.
21, 2009, 16:00 PTZ).
8. Hendrix & Buck, supra note 6, at 468 (defining wellness programs as "any
program designed to promote health or prevent disease"); see infra notes 154, 155.
9. Lewis Maltby, Whose Life Is It Anyway? Employer Control of Off-Duty Smoking
and Individual Autonomy, 34 WM. MITCHELL L. REv. 1639, 1648 (2008) (providing that
the Volstead Act of 1919 "prohibited the production or consumption of alcohol"); see
also National Prohibition Act, Pub. L. No. 66, § 305-314 (1919).
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validity of these punitive measures against smokers on the "bottom line."'I
In a world of increasing health care costs,' 2 an employer must minimize
costs and "increase the bottom line."' 3 One way to do this is to eliminate the
factors that cause heightened medical costs. 14 Therefore, the seemingly best
way to cut health-related costs would be to keep employees that engage in
unhealthy private behaviors outside of work from accessing health care
benefits. 5 This reality creates a strong motivation for employers to prevent
employees predisposed to health issues from causing increased health care
costs, setting the stage for potentially discriminatory hiring and firing
practices. 16 As Maltby warns,
The more we learn about the relationships between behavior and
health, the more we realize that everything we do in our private lives
affects our health. If employers are permitted to control private
behavior when it is related to health, virtually
every aspect of our
17
private lives is subject to employer control.

10. Maltby, supra note 9, at 1647 (discussing the "prohibitionist mentality" in the
health community).
11. Id. at 1641. According to Maltby:
To an employer, a dollar saved by forcing an employee to give up junk food
and lose weight is as valuable as a dollar saved by forcing an employee to quit
smoking. Recent studies from the Centers for Disease Control show that
obesity is rapidly overtaking smoking as the leading cause of preventable death
in the United States. Cost-conscious employers will soon have more incentive
to regulate diet and exercise than smoking.
Id.
12. Press Release, Kaiser Family Foundation, Health Insurance Premiums Rise 6.1
Percent in 2007, Less Rapidly Than in Recent Years But Still Faster Than Wages and
Inflation (Sept. 11, 2007), http://www.kff.org/insurance/ehbs09llO7nr.cfm.
13.

Maltby, supra note 9, at 1641.

14.

Id.

15. See generally id. (discussing the risks associated with allowing employers to
regulate employee off-duty private behaviors).
16.

See generally id.

17.

Id. at 1641.
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Rodrigues v. Scotts Co., 18 one of the first cases of this nature filed,
resulted from an employer's attempts to control employee behavior and
raised the question of whether employers violate the Employee Retirement
Income Security Act (ERISA) by interfering with an employee's right to
take part in company benefits under Section 510.19 Section 510 of ERISA
prohibits employers from discriminating against an employee who is taking
part in the employer's benefit plan or inhibiting an employee from accessing
Often, employers defend their actions by
the benefits they are entitled to.
stating that the rising cost of health care and increasing health insurance
premiums have created a need for strict guidelines to improve the health of
their employees. 21 Along with posing potential ERISA violations, firing
employees who are not able to stop smoking will disproportionally affect
minority groups that have a higher rate of smoking or are more predisposed
to smoking-related health issues. 22 In effect, more minorities will be unable
to reap the benefits of their company's health care plans; an especially
detrimental consequence
due to the higher rates of health problems among
23
these groups.
Rodrigues v. Scotts Co. is currently making its way through the courts. In
24
this case, the plaintiff was fired because he tested positive for tobacco use.
He claims that the Scotts Company not only infringed on his right to
privacy, but also interfered with his ability to access his employee benefits.2 5

18. Rodrigues v. Scotts Co., No. 07-10104-GAO (D. Mass. filed Jan. 30, 2008),
available at http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl?filename=otoole/pdf/
rodrigues%20v%20scotts%20co%20mot%20to%20dismiss%20order.pdf.
19.

Hendrix & Buck, supra note 6, at 466;

20.

Joan Vogel, Containing Medical and Disability Costs by Cutting Unhealthy

BENEFITS ALERT,

supra note 7.

Employees: Does Section 510 of ERISA Provide a Remedy?, 62 NOTRE DAME L. REV.
1024, 1041 (1987); ERISA § 510,29 U.S.C. § 1140 (1982).

21.

Vogel, supra note 20, at 1041.

22. Howard Brody & E. Bernadette McKinney, Medicine and Society: The Ethics of
Requiring Employees to Quit Smoking, 9 AM. MED. Assoc. J. OF ETHics 52, 53 (2007).
23.

Id.

24.

See infra note 69.

25.

Rodrigues v. Scotts Co., No. 07-10104-GAO, 2 (D. Mass. filed Jan. 30, 2008),

available at http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl?filename=otoole/pdf/

rodrigues%20v/o20scotts /20co%/20mot /2Oto /20dismiss /20order.pdf.
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If the court concludes that an employer can lawfully terminate an employee
based on the use of tobacco products outside of the work environment, what
might this mean for employees who engage in other similarly harmful
activities or who are prone to certain diseases? Condoning such employer
practices could have far-reaching consequences on the types of lifestyle
choices employees can make outside of the workplace and could increase the
power employers have to keep people from taking part in company health
benefits. When Rodrigues v. Scotts Co. is ultimately decided, the court
should rule in favor of Scott Rodrigues, based on the Scott Company's
violation of ERISA. Moreover, public policy should aim to combat the
disproportionate effect these policies could have on minority populations.
This Comment proposes that the court should rule in favor of Scott
Rodrigues because allowing such discriminatory Section 510 ERISA
violations to occur against people who choose to use tobacco products will
disproportionally disadvantage minority groups that have higher rates of
smoking and higher incidence of smoking-related disease, in addition to
groups that have less support in cessation measures. Part I will explore the
current law and legal challenges regarding the termination of employees
who use tobacco products. Part II will discuss Rodrigues v. Scotts Co. by
explaining Scotts' new wellness policy, the four counts on which Rodrigues
filed suit, and the implications of a ruling by the court. Part III contends that
Rodrigues can satisfy the prima facie case for a Section 510 ERISA claim by
demonstrating that Scotts fired him because he was a smoker in order to
prevent Rodrigues from accessing employee benefits. Part IV analyzes the
implications of a Section 510 ERISA violation on minority groups,
specifically the effects on the African American and American
Indian/Alaska Native populations. Part V explains the unexpected dismissal
of the case and considers why it is important that the court answer critical
questions surrounding wellness plans, ERISA Section 510 standing, and rule
in favor of Rodrigues on appeal.
I. THE LEGALITY OF ECONOMICALLY MOTIVATED "LIFESTYLE
DISCRIMINATION"

Currently, twenty-nine states and the District of Columbia make it illegal
for companies to require their employees to refrain from smoking while not
at work. 26 In addition, federal law prohibits employers from declining
insurance to smokers while insuring non-smokers. Yet, it is legal to charge
smokers higher health care premiums and condition employment, and thus

26.

State

"Smoker

Protection"

http://slati.lungusa.org/appendixf.asp

"Smoker Protection" Laws].

(last

Laws,

American

visited Feb.

Lung

5, 2010)

Association

[hereinafter State
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health care, on a written explanation of smoking habits. 27 This contradiction
gained national recognition following the firing of Anita Epolito and Cara
Stiffler from Weyco, an insurance consulting firm based out of Lansing,
Michigan. 28 In a 2003 benefits meeting, Howard Weyers, President of
Weyco, declared "[a s of January 1, 2005, anyone that has nicotine in their
body will be fired."2 While Epolito immediately challenged the legality of
this policy, Michigan law does not prevent30 an employer from terminating an
employee for testing positive for nicotine.
Weyers further explained, "I pay the bills around here. So I'm going to
set the expectations. You can do whatever you want, but if you're going to
work here, you can't be a smoker like you can't be a drug user." 31 Weyers
gave the employees fifteen months to quit smoking and put in place a
Employees were notified, however, that
cessation assistance program.
after the time period expired, the company would commence random
nicotine testing and those who failed would be terminated.33 In the end,
fourteen employees quit their jobs before the new anti-nicotine policy was
initiated, twenty employees quit smoking, and four employees were
terminated when they refused a breathalyzer test.34 Even though Weyers
cited rising health care costs as his primary reason for implementing the
controversial policy, he admits that "he never really measured how much the
smokers he once employed cost him and acknowledged it may not have cost
him anything., 35 Epolito expressed her frustration by explain.ing, "I am not
27. Sacha Pfeiffer, Off-the-Job Smoker Sues Over Firing,THE BOSTON GLOBE, Nov.
30, 2006, at IA, available at http://www.boston.com/business/globe/articles/2006/11/30/
off thejob smoker sues over firing/.
28.

CBS News 60 Minutes, supra note 4.

29. Christopher Valleau, If you're smoking you're fired: How Tobacco Could be
Dangerous to More Than Just Your Health, 10 DEPAUL J. OF HEALTH CARE L. 457, 457
(2007).
30.

CBS News 60 Minutes, supra note 4; Valleau, supra note 29, at 457.

31.

Valleau, supra note 29, at 457.

32.

Id. at 458.

33.

Id.

34.

CBS News 60 Minutes, supra note 4; Valleau, supra note 29, at 458.

35.

CBS News 60 Minutes, supra note 4; Valleau, supra note 29, at 458.
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the poster child for nicotine here. I think that smoking is a great smoke
screen around the true issue here. This is about privacy. This is about what
you do on your
own time, that is legal, that does not conflict with your job
36
performance."
While Weyco is known for being the most severe in its policies against
smokers, Lewis Maltby, president of the National Workrights Institute,
acknowledges that workers are not protected from such restrictive policies in
twenty states, and likens Weyco's anti-smoking policy to "lifestyle
discrimination."37 Several other companies have introduced similar policies
to terminate smokers, or refrain from hiring them, including Alaska Airlines
and the Union Pacific Railroad, both of which are potentially in violation of
ERISA. 38 A 1998 survey, organized by the Administrative Management
Society, demonstrated that six percent of employers nationwide did not hire
smokers, and the National Workrights Institute believes this number has
increased.39 Most recently, in April 2008, Whirlpool Corporation suspended
thirty-nine of their employees when they were caught using tobacco
products on company property after they had stated in their paperwork that
they did not use such products.40 The Whirlpool factory, in Evansville,
Indiana, has been charging smokers an additional 500 dollars annually for
health insurance, illustrating a trend, whereby employers modify health care
premiums based on employee's use of tobacco products.
Additionally, employers are increasingly charging higher health care
premiums to encourage employees to quit smoking, theoretically lowering
health care costs. 4 2 A 2007 national survey reported that sixteen percent of

36.

CBS News 60 Minutes, supra note 4.

37.

Id.

38.

Valleau, supra note 29, at 457; see generally Cohen, Milstein, Hausfeld, & Toll

P.L.L.C., Investigation Concerning Termination of Smokers And/Or Charging Smokers
Higher Healthcare or Disability Premiums, http://www.cmht.con/cases/I88/i (last visited
Feb. 5, 2010) [hereinafter Cohen, Milstein, Hausfeld, & Toll] (for a discussion of
possible liability under ERISA for smoking control policies).
39.

Valleau, supra note 29, at 462.

40. Tom Murphy, Whirlpool Suspends 39 Employees For Using Tobacco, THE
HUFFINGTON POST, Apr. 23, 2008, http://www.huffingtonpost.com/2008/04/23/whirlpoolsuspends-39-emp_n_98136.html.

41.

Id.

42.

Cohen, Milstein, Hausfeld, & Toll, supra note 38.
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employers employing 20,000 or more workers charged employees higher
premiums if they were smokers.43 Some of the employers that have
instituted such policies include Cardinal Health, J.P. Morgan Chase, Meijer
Inc., Gannett Co., American Financial Group Inc., PepsiCo Inc., and
Northwest Airlines." According to Indiana benefits lawyer Mike Paton,
"[t]he Federal Employee Retirement Income Security Act limits the changes
an employer can make to a health premium because of a worker's unhealthy
habits. But it doesn't45set parameters on punishment if an employee lies
about his or her habit."
ERISA was created to protect the rights of employees participating in
their employer's pension or welfare benefit plans. 4Z ERISA regulates
"employee pension and welfare benefit plans offered by employers" by
standardizing policies regarding reporting, disclosure, participation, vesting,
benefit accrual, and plan funding.47 Specifically, Section 510 of ERISA
prohibits two types of discriminatory acts by the employer. 48 First, the
employer may not "discharge or in any other way discriminate" against an
employee who is taking part in the employer's benefit plan.49 This measure
keeps the employer from acting in a retaliatory way against the employee.5 °
Second, the part of ERISA Section 510 implicated by this Comment was
created to keep the employer from inhibiting "the attainment of any right to
which such participant may become entitled.'
Without this provision,
employers could fire employees immediately before their benefits vest if the

43.

Murphy, supra note 40.

44.

Cohen, Milstein, Hausfeld, & Toll, supra note 38.

45.

Murphy, supra note 40.

46.

PATRICK PURCELL, CRS REPORT FOR CONGRESS, Summary to SUMMARY OF THE

EMPLOYEE

RETIREMENT INCOME AND SECURITY ACT

http://aging.senate.gov/crs/pension7.pdf
47.

Id.

48.

Vogel, supra note 20, at 1041.

49.

Id.

50.

Id.

51.

ERISA§510,29U.S.C.§ 1140(1982).

(ERISA) (2008), available

at
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employer decided the employee would "pose a risk of high insurance
costs. ' '52
Both of these provisions must be in place for the antidiscriminatory intent of ERISA to effectively protect employees and their
rights to access their benefit plans.53
II.

RODRIGUES V. SCOTTS Co.: AN OPPORTUNITY FOR

ERISA

CLARIFICATION

A. Scotts'InconsistentTobacco-FreePolicy
Unfortunately for Scott Rodrigues, Massachusetts is not a state where
smokers are a protected class. 54 Since Massachusetts law does not protect
smokers from private companies, Rodrigues turned to the Massachusetts
Civil Rights Act and the federal statute created to protect employee benefits:
ERISA. In 2005, the Scotts Miracle-Gro lawn-care company introduced a
policy that would terminate employees who smoked outside of their work
hours. 56 James Hagedorn, the CEO of Scotts, argued that this policy was
necessary to lower health care costs by encouraging people to live healthy
lifestyles.57 The company provided the employees one year to quit smoking,
and also absorbed the cost of cessation therapies and classes in order to help
them quit. 58 The new anti-smoking policy was part of a larger program
aimed to control health care costs, which included a five million dollar
fitness and medical facility and a revised cafeteria menu to lower the sale of
fried foods and the traditional unhealthy vending machine snacks. 59 Jim
King, a Scotts spokesman explained,

52.

Vogel, supra note 20, at 1042.

53.

Id.at 1041-42.

54.

State "Smoker Protection" Laws, supra note 26.

55.

Id.; Rodrigues v. Scotts Co., No. 07-10104-GAO, 3-7 (D. Mass. filed Jan. 30,

2008),

available at http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl?filename=

otoole/pdf/rodrigues%20v%20scotts%2Oco%20mot%2Oto%20dismiss%20order.pdf.
56.

Valleau, supra note 29, at 458.

57.

Id.

58.

Id.

59.

Id.

The Journalof ContemporaryHealth Law and Policy Vol. XXV:2

We're not interested in dictating our employees' behavior in their free
time because it doesn't affect us, but the issue of smoking we deem
different because there is no dispute whatsoever that there's a direct
correlation between increased health risk and healthcare costs. So
what we're really saying60is we're not willing to underwrite the risks
associated with smoking.
Scott Rodrigues did not have a positive experience with the Scotts new
wellness policy; in fact, he lost his job. 6 1 Rodrigues had responded to a
Scotts ad for a "lawn service technician" and was hired to work for the
Scotts Company in Sagamore Beach, Massachusetts. 62 After Scotts issued
Rodrigues a uniform, he "performed all his job duties competently" and was
paid during his employment. 63 According to Rodrigues, he had been
working at the company for about two weeks when a supervisor approached
him and told him to throw away the pack of cigarettes in his car.
Rodrigues was aware that as of October 1, 2006, the company was going
"tobacco-free as part of its effort to improve employee health and cut
medical costs." 65 He also remembered the company interviewer telling him
that "once Rodrigues passed the 60-day probation, Scotts would help him
quit his 15-year habit-paying for counseling, Nicorette, prescription drugs,
hypnosis. Whatever it took." 6 6 Familiar with the Scotts policy before he
was hired, Rodrigues was trying to quit smoking when he was fired. 67 Once
a pack-a-day smoker, he reduced his cigarette intake and was also using
Nicorette gum, an action that Rodrigues believes led to his "elevated

60.

Pfeiffer, supra note 27.

61. Michelle Conlin, Get Healthy - Or Else, BUs.WK., Feb. 26, 2007, at 58,
available at http://www.businessweek.com/magazine/content/07_09/b4023001 .htm.
62. Amended Complaint for Rodrigues at para. 6-7, Rodrigues v. Scotts Co., C.A.
07-10104-GAO (D. Mass. filed Jan. 24, 2007), available at http://www.
businessinsurance.com/images/random/files/Wellness%20amended%2Ocomplaint.pdf.
63.

Id.

64.

Conlin, supra note 61.

65.

Id.

66.

Id.

67.

Pfeiffer, supra note 27.
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nicotine levels." 68 "That was the really crazy thing-I was trying to stop
smoking," Rodrigues said.69
On September 1, 2006, a month before the company was officially going
smoke-free, Rodrigues was fired. 70 Rodrigues, incredulous as to why he was
fired, was notified that he failed his drug test-for nicotine. 71 Testing
positive for nicotine was the only reason Rodrigues was given for his
termination. 72 Even though Rodrigues smoked while he was employed at
Scotts, he never smoked "on the job or during work hours. He did not
smoke during breaks from work or in the presence of other Scotts employees
or Scotts customers or vendors." 73 Scotts does not restrict employees from
engaging in other legal lifestyle choices that may endanger one's health such
as being obese, drinking alcohol, going skydiving,
consuming processed
74
sugars, or using toxic chemicals around the house.
B. Rodrigues Files Suit on Four Counts
In November 2006, Rodrigues filed a lawsuit in Suffolk Superior Court
alleging that he was fired before he could take part in the Scotts Miracle-Gro
wellness plan to quit smoking, which prevented him from accessing his
health care benefits. 75 Rodrigues argues that his termination was illegal
because he was fired before Scotts' new anti-smoker policy was
implemented and because he did not receive any assistance from the
76
The lawsuit also seeks a ruling that the
company to quit smoking.

68.

Id.

69.

Id.

70.

Conlin, supra note 61.

71.

Id.

72.

Amended Complaint for Rodrigues at para. 11-12, Rodrigues v. Scotts Co., C.A.

07-10104-GAO
(D.
Mass.
filed
Jan.
24,
2007),
available
at
http://www.businessinsurance.com/images/random/files/Wellness%20amended%20comp
laint.pdf.

73.

Id.

74. Id.
75.

Conlin, supra note 61; Pfeiffer, supra note 27.

76.

Pfeiffer, supra note 27.
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77
company's policy is in violation of Massachusetts and federal laws.
According to Boston lawyer Harvey A. Schwartz, who represents Rodrigues
in his lawsuit against Scotts, "[e]mployers should be greatly concerned about
how employees perform their jobs and what happens in the workplace, but
how employees want to lead their private lives is their own business. ' 8
Rodrigues originally alleged four causes of action in his complaint. 79 The
first count stated that the Scotts Miracle-Gro company violated his right to
privacy under Massachusetts General Laws ch. 214, section I B.80 This
section provides that "[a] person shall have a right against unreasonable,
substantial or serious interference with his privacy." 8' The interpretation of
this provision has largely been left to the courts. Thus far, the courts have
used a balancing test which provides that "the employer's legitimate interest
in determining the employees' effectiveness in their jobs" should be
considered in light of "the seriousness of the intrusion on the employees'
privacy. ' 82 For a privacy claim under Massachusetts
law, the plaintiff must
83
merely show "a plausible entitlement to relief."
The second count asserts that Scotts violated Rodrigues' rights under the
Massachusetts Civil Rights Act (MCRA). 84 For Rodrigues to have a claim
under the MCRA, he must show "that Scotts interfered by means of 'threats,
intimidation or coercion' with his enjoyment of a right secured by the

77.

Amended Complaint for Rodrigues at para. 45-46, Rodrigues, C.A. 07-10104-

GAO.
78.

Pfeiffer, supra note 27.

79.

See infra notes 80-93.

80.
GAO.

Amended Complaint for Rodrigues at para. 16-23, Rodrigues, C.A. 07-10104-

81. Rodrigues v. Scotts Co., No. 07-10104-GAO at *2 (D. Mass. filed Jan. 30, 2008),
available at http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl?filename=otoole/pdf/
rodrigues%20v/o2Oscotts%20co%20mot%2Oto%20dismiss%20order.pdf.

82.

Id. at 5 (quoting Bratt v. Int'l Bus. Mach. Corp., 467 N.E.2d 126, 133-34 (Mass.

1984)).
83.

Rodrigues, No. 07-10104-GAO at *5 (quoting Bell Atd. Corp. v. Twombly, 127

S. Ct. 1955, 1967 (2007)).
84.

Rodrigues, No. 07-10104-GAO at *2.
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Constitution or the
laws of either the United States or the Commonwealth of
85
Massachusetts."
In the third count, Rodrigues argues that he was wrongfully terminated
under Massachusetts common law.8 6 The Massachusetts courts have
explained that at-will employees can be terminated at "any time and without
87
reason," except when the firing would be antithetical to public policy.
This public policy exception applies in cases where employees are: 1)
asserting a legally guaranteed right, such as filing a worker's compensation
claim; 2) doing what the law requires, such a serving on a jury; 3) refusing
to do what the law forbids, such as committing perjury; 4) reporting
violations of criminal law; or 5) cooperating with a law enforcement
agency. 88 This public policy exception has been narrowly construed and
most employees do not have an incentive to pursue wrongful termination
claims.8 9
In his fourth count, Rodrigues contends that Scotts violated ERISA
Section 510 because his termination impeded his ability to access the health
benefits he would have received were it not for his firing. 90 Section 510 of
ERISA, also known as ERISA's anti-retaliation provision, 91 provides:
It shall be unlawful for any person to discharge, fine, suspend, expel,
discipline, or discriminate against a participant or beneficiary for
exercising any right to which he is entitled under the provisions of an
employee benefit plan, this subchapter, section 1201 of this title, or
the Welfare and Pension Plans Disclosure Act ... or for the purpose
of interfering with the attainment of any right to which such

85.

Id. at *3 (quoting Mass. Gen. Laws. ch. 12, §§1 1H, 111).

86.

Id. at *2.

87. Id. at *3 (quoting Parker v. Town of N. Brookfield, 861 N.E. 2d 770, 774 (Mass.
App. Ct. 2007)).
88.

Id. at *4.

89.

Id. at *2.

90.

Rodrigues, No. 07-10104-GAO at *2.

91. Kenni B. Merritt, Interference With ERISA -Protected Rights: Making a Federal
Case Out of a Wrongful Discharge Action, 77 OKLA. Bus. J. 873 (2006), available at

http://www.okbar.org/obj/articles-06/031106merritt.htm.
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this subchapter, or the
participant may become entitled under the plan,
92
Welfare and Pension Plans Disclosure Act.
According to Thomas J. McCord, Gary J. Oberstein, and Renee M.
Jackson of the law firm Nixon Peabody, LLP, "[m]ost employer violations
of § 510 occur when an employer terminates an employee just before he or
she is expected to make a claim or become eligible for benefits under the
employer's pension or retirement plan, thus violating
93 section 510 by
interfering with the employee's rights under such plans."
C. Status andImplications of Rodrigues v. Scotts Co.: Violations of Right
to Privacy and ERISA
On January 30, 2008, District Judge George O'Toole held before the U.S.
District Court for the District of Massachusetts that Rodrigues had properly
stated a claim for the violation of privacy rights under the Massachusetts
Privacy Act and that Rodrigues' termination potentially constituted an
ERISA violation. 94 The Court's holding keeps alive the possibility that "the
termination of an employee for violating his employer's policy prohibiting
smoking entirely, including outside the workplace, may constitute an
interference with that employee's right to participate in the company's
benefits plan in violation of [s]ection 510 of the Employee Retirement
Income Security Act (ERISA).
The Court granted the defendants' motion
to dismiss counts two and three, and left96 open counts one and four, the
privacy rights claim and the ERISA claim.
Under the ERISA claim, Rodrigues maintains that by terminating his
employment Scotts "interfere[ed] with the attainment of [a] right" because
he was never able to access his health care benefits plan, which he could

92. ERISA § 510, 29 U.S.C. § 1140 (1982); Amended Complaint for Rodrigues at
paragraph. 6, Rodrigues v. Scotts Co., C.A. 07-10104-GAO (D. Mass. filed Jan. 24,
2007), available at http://www.businessinsurance.com/images/random/files/Wellness%

20 amended%20complaint.pdf.
93.

BENEFITs ALERT, supra note 7.

94. Rodrigues, No. 07-10104-GAO at *3; Linda Coady, Esq., Man Fired for
Smoking Can Pursue Privacy Claim, FINDLAw, Feb. 11, 2008, http://news.1p.
findlaw.com/andrews/bt/prv/20080211/2008021 1_rodrigues.html.
95.

BENEFITS ALERT, supra note 7.

96.

Rodrigues, No. 07-10104-GAO at *8.
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have taken advantage of had he not been terminated. 97 Scotts sought to
dismiss this claim based on two arguments. 98 First, section 510 may be
invoked only when the decisions are made "against existing employees," not
during the hiring process. Scotts argued that Rodrigues was never actually
employed because he failed the requirement of not smoking, as
demonstrated by the nicotine test. 99 The court disregarded this argument
are taken
because on a 12(b)(6) motion, 100 "the facts alleged in the complaint
10
to be true, and Rodrigues alleges that he was an employee."
Secondly, Scotts stated that even if Rodrigues had been an employee,
"excluding him (by terminating his employment) from participation in its
benefit plans because of his smoking behavior, rather than because he was
making or was expected to make a claim for benefits, does not violate the
statute. ' 02 The court concluded that section 510 does not apply when "the
loss of benefits was a mere consequence of, but not a motivating factor
behind, a termination of employment."10 3 Thus, Rodrigues' ability to prove
in trial the facts he alleges will be crucial to the court's determination of
whether or not an ERISA violation occurred. Since recent case law leans
toward the conclusion that "section 510 does not protect job applicants,"
by Scotts
Rodrigues will most likely have to prove that he was employed
4
and not in the application stages when he was terminated.1

97.

Id. at *6.

98.

Id.

99.

Id.

100. A Federal Rules of Civil Procedure 12(b)(6) motion is a motion to dismiss a
complaint for "failure to state a claim upon which relief can be granted." FED. R. Civ. P.
12(b)(6).
101. Rodrigues, No. 07-10104-GAO at *6. Pursuant to the 12(b)(6) motion where the
facts Rodrigues alleged in the complaint are taken to be true, Rodrigues was granted a
motion to strike any documents Scotts submitted to support the argument that Rodrigues'
employment was contingent and thus never finally occurred. Id at *7.
102.

Rodrigues, No. 07-10104-GAO at *7-8.

103.

Id. at *6.

104. Id. at *6-7; Brendan W. Miller, Your Money or Your Lifestyle!: Employers'
Efforts to Contain Healthcare Costs - Lifestyle Discrimination Against Dependents of
Employees?, 5 IND. HEALTH L. REV. 371, 390 (2008).
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The developing Rodrigues v. Scotts Co. precedent should serve as a
warning to employers to pay attention to their duties under both federal and
state law as they consider imposing policies regulating employee smoking
outside of work. If Rodrigues proves that he was indeed an employee and
that he was terminated specifically to prevent him from participating in
employee benefits, there will most likely be consequences for Scott and
other employers who engage in similar practices.1°5 Also, these antismoking policies0 6may run afoul of state laws that protect an employee's
right to privacy.
III.

ANALYSIS OF THE SCOTTS CASE: WHY A RODRIGUES VICTORY IS
ESSENTIAL AND DEFEAT IS INJURIOUS

A. Rodrigues Can Satisfy the PrimaFacie Casefor a Section 510 ERISA
Violation

As introduced in Section II, there are two types of plans that fall under
ERISA Section 510: employee welfare benefit plans and employee pension
benefit plans. 10 7 Employee welfare benefit plans traditionally encompass
"medical, disability and death benefits,"' 0 8 while employee pension benefit
plans, also known as retirement plans, afford employees retirement income
or deferral of income "for periods extending to the termination of
employment or beyond."' 1 9 While most ERISA Section 510 claims relate to
employee pension or retirement plans, the Supreme Court has held that this
portion of ERISA also applies to welfare plans and "rights that have not yet
vested."110 The Supreme Court has broadly interpreted ERISA Section 510
based on its view that applying this section would deter "employer abuse or
manipulation of the employment relationship" with regard to preventing
employees from accessing pension and welfare benefits."'

supra note 7.

105.

BENEFITS ALERT,

106.

Id.

107.

Merritt, supra note 91.

108.

Id.

109.

Id.

110.

Id.

111.Id.
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For Rodrigues to succeed in asserting his ERISA Section 510 claim, he
must demonstrate that the Scotts Company fired him in order to prevent him
from accessing his employee health care benefits."l 2 If Rodrigues only
shows that the loss of benefits "was a mere consequence of, but not a
motivating factor behind, a termination of employment,"' 13 he has no cause
of action. 114 Rodrigues must have direct evidence that the Scott Company's
action was at least in part "motivated by the specific intent to engage in
prohibited retaliatory conduct."11 5 Here, Rodrigues could use the fact that he
was fired a month before the company's anti-smoking policy went into
effect to support his claim. Additionally, the company's view that smokers
increase health care costs could demonstrate that he was preemptively fired
so that he could not access employee health care benefits, therefore allegedly
saving the company money. The only reason Rodrigues was given for his
termination was that he failed his drug test.116 Up until the failed test, he
"performed all his job duties competently" and was paid throughout his
employment. 7 Notably, Scotts only had an anti-smoking policy; they did
not limit other legal lifestyle choices such as obesity, alcohol consumption,
or other dangerous activities that could similarly affect health care costs for
an employer. 118 This lends credence to the argument that Scotts hoped to
keep employees who smoked while not at work from accessing health care
benefits. This inconsistency is also particularly salient with regard to the
next step involving the burden-shifting analysis.
Generally, it is difficult to generate direct evidence of an employer's
Therefore, courts use a "burden-shifting
intent to discriminate. 119

112.

Id.

113.

Dister v. Cont'l Group, Inc., 859 F. 2d 1108, 1111 (2d Cir. 1988).

114.

Merritt, supra note 91.

115.

Id.

116.

Conlin, supra note 61.

117. Id.; Amended Complaint for Rodrigues at para. 8, Rodrigues v. Scotts Co., LLC,
24, 2007), available at
(D.
Mass. filed Jan.
C.A. 07-10104-GAO,
http://www.businessinsurance.com/images/random/files/Wellness%20amended%20comp
laint.pdf
118.

Amended Complaint for Rodrigues at para. 14, Rodrigues, C.A. 07-10104-GAO.

119.

Merritt, supra note 91.
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methodology" to analyze ERISA Section 510 claims.1 20 If Rodrigues
satisfies the prima facie case, the Scotts Company must provide 121a
"legitimate, nondiscriminatory reason" for Rodrigues' early termination.
Should Scotts supply one, the burden will shift to Rodrigues to show that the
"legitimate" reason provided by Scotts is "merely pretext." 122 In effect,
Rodrigues has to prove that "the employer made a conscious decision to
interfere with the employee's attainment of pension eligibility or additional
benefits."'1 23 Scotts will most likely point to the higher health care costs
incurred by employees who smoke
and their unwillingness to underwrite
those costs as their reason for Rodrigues' early termination. In addition,
Scotts has demonstrated that they are targeting smokers through their new
anti-tobacco policy and statements to the press, and that they terminated
125
Thus, Scotts has
Rodrigues because he tested positive for tobacco use.
shown a conscious effort to keep Rodrigues from accessing employee
benefits.
If Scotts' proffered reason of cutting health care costs is legitimate, why
do they not then restrict other types of costly private behaviors? It is
inconsistent and suggests an ulterior motive when a cost-conscious company
targets only one type of private behavior in its efforts to reduce health care
costs when there are other similarly expensive employee activities that are
not considered. According to the Centers for Disease Control, obesity will
soon be the "leading cause of preventable death in the United States,"
surpassing even smoking. 126 In recognition of the increased costs that could
be incurred by employers from their employee's dangerous activities, other
employers have prohibited detrimental behaviors already. For example,
Multi-Developers real estate development company has banned "skiing,
riding a motorcycle, or engaging in any other risky hobby" and the Best

120.

Id

121.

Id.

122.

DiFederico v. Rolm Co., 201 F. 3d 200, 206 (3rd Cir. 2000).

123.

Id.

124. For an explanation of the cost of employing smokers, see generally Micah
Berman and Rob Crane, Mandating a Tobacco-Free Workforce: A Convergence of
Business and Public Health Interests, 34 WM. MITCHELL L. REv. 1651, 1652 (2008).
125.

Valleau, supra note 29, at 457; Pfeiffer, supra note 27; Conlin, supra note 61.

126.

Maltby, supra note 9, at 1641.
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Corporation of Indiana "prohibits the consumption of alcohol at any
tie,,127
time.""
Additionally, most medical costs incurred by smokers happen after
retirement and "the majority of that person's medical costs [are] paid by
Medicare," not the private employer.'
Finally, it is particularly relevant in
Section 510 claims if the termination was close in time to when the
employer discovered the employee's health condition.129 In the instant case,
Rodrigues was terminated very soon after he tested positive for nicotine use.
This clearly links his firing, along with the verbal and textual affirmations by
Scotts, to his status as a smoker.' 30 Having given no other reason for
Rodrigues' termination, Scotts is relying on their argument that Rodrigues
was not an employee when he was terminated and, therefore, not entitled to
employee benefit plans.
B. The Darden Test: Who Qualifies as an Employee?
Before any of the burden-shifting analysis can begin, Rodrigues must first
show that he was actually entitled to health care benefits, or in other words,
that he was an employee when he was terminated.
Rodrigues has argued
that because he was given a uniform, was performing services to Scotts, and
was being paid by Scotts, he was in fact employed. 32 While Rodrigues
maintains he was employed at the time he was terminated, Scotts argues that
he was not employed and therefore the termination was not in violation of
ERISA. 13 3 Section 510 is only applicable to "participants and beneficiaries

127.

Id. at 1641-42.

128. Id. at 1639-40. "For example, one of the largest components of smokers' health
care costs is cancer treatment. In many cases, smoking-related cancers occur later in life,
after the person has retired..." Id. at 1644.
129.

Vogel, supra note 20, at 1049.

130. See generally Amended Complaint for Rodrigues, Rodrigues v. Scotts Co., C.A.
07-10104-GAO, (D. Mass. filed Jan. 24, 2007), available at http://www.
businessinsurance.com/images/random/files/Wellness%20amended%20complaint.pdf.
131.

Merritt, supra note 91.

132.

Amended Complaint for Rodrigues at para. 8, Rodrigues, C.A. 07-10104-GAO.

133.

Rodrigues v. Scotts Co., No. 07-10104-GAO at *6-7 (D. Mass. filed Jan. 30,

2008),

available at

http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl?filename

=otoole/pdf/rodrigues%20v%20scotts%20co%20mot%20to%20dismiss%20order.pdf
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- individuals who have or will have rights to employee benefits," but it does
not apply to pre-employment decisions to not hire an applicant.' 34 Most
importantly, "if the employer chooses not to hire someone because of
expected benefit costs, ERISA
provides no relief - although other
'1 35
antidiscrimination laws might."
When determining if an individual qualifies as an employee for ERISA
purposes, the statute describes an employee as "any individual employed by
employer."'' 36 This definition is circular because its meaning fails to provide
the courts direction in applying ERISA. 137 In Nationwide Mutual Ins. Co. v.
13
Darden,
8 the Supreme Court provided some insight into how to determine
who qualifies as an employee for ERISA purposes.' 39 It adopted a test that
requires consideration of the "hiring party's right to control the manner and
means by which the product is accomplished."' 140 According to the Darden
court, the "right to control" test considers:

134.

Vogel, supra note 20, at 1042.

135.

Id.

136. Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318, 321 (1992) (citing 29
U.S.C. § 1002(6) (2008), which states that the definition of "employee" under ERISA
incorporates traditional agency law standards for identifying "master-servant
relationships")
137. Majorie Seltzer, Employee Status and 'Right to Control,' PEO INSIDER, Dec.
2006,
http://74.125.113.132/search?q=cache:mX 1_Lud3yEcJ:www.mbahro.com/Data/
FileManager/PEO%252OInsiderRight%2520to%252OControl.pdf+ERSA,+employee+s
tatus&hl=en&ct=clnk&cd=6&gl=us.
138.

Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318 (1992).

139.

Id.; see infra note 140.

140. Darden, 503 U.S. at 323-24. The Court also noted that "Darden does not cite,
and we do not find, any provision either giving specific guidance on the term's meaning
or suggesting that construing it to incorporate traditional agency law principles would
thwart the congressional design or lead to absurd results." Darden, 503 U.S. at 323-324.
"Most courts have adopted the abbreviated "Darden" test in lieu of the IRS Test," which
is a longer 20-point test for determining employee status. Wayne E. Borgeest & BarbaraAnn M. Costello, "Workers" versus "Employees" and the ERISA Problem (Kaufman,
Borgeest & Ryan, New York, N.Y.) http://www.egisgroup.com/Employee%20versus
%201nd%20Contractor.pdf.
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[t]he hiring party's right to control the manner and means by which
the product is accomplished; [t]he skills required; [t]he source of
instrumentalities and tools; [t]he location of the work; [t]he duration
of the relationship between the parties; [wihether the hiring party has
the right to assign additional projects to the hired party; [t]he extent of
the hired party's discretion over when and how long to work; [t]he
method of payment; [t]he hired party's role in hiring and paying
assistants; [w]hether the work is part of the regular business of the
hiring party; [w]hether the hiring party is in business; [t]he Tprovision
of employee benefits; [t]he tax treatment of the hired party.
The Court also held that "employee status is determined on a case-by-case
142
basis, assessing all factors, with no one factor being determinative."'
In the Rodrigues case, Scotts had the right to control where Rodrigues
completed work, what tools he used, the duration of the relationship
(evidenced by his termination), the ability to assign Rodrigues projects, how
and when to work, how Rodrigues was paid, and, arguably, his tax
treatment. Rodrigues' work as a "lawn technician" was clearly the hiring
party's business and it is evident that Scotts is in still in this business. While
these factors seem to weigh in Rodrigues' favor, it will be up to the court to
weigh them and decide those which are ultimately dispositive. Additionally,
it would seem to follow that if Rodrigues had been terminated, he was an
employee at some point. Scotts could not fire someone if they were not
already an employee. This relationship would also point to the fact that
Scotts had a right to terminate his employment and therefore had the "right
to control" Rodrigues as an employee.
Second, Rodrigues is "eligible to receive benefits under the [terms of the
company benefit] plan."' 143 ERISA does not require companies to make their
benefit plans available to all employees. 144 In fact, private companies are
not prohibited from specifically excluding groups of individuals from
"ERISA governed plans," such as independent contractors, freelancers, and
temporary employees. 145 Employers can also phrase their plan so as to

141. See Borgeest & Costello, supra 140 (citing Cmty. for Creative Non-Violence v.
Reid, 490 U.S. 730, 751-52 (1989)).
142.

Seltzer, supra note 137.

143.

Borgeest & Costello, supra note 140.

144.

Id.

145. Id."Nothing in ERISA precludes an employer from placing language right into a
document that excludes any group of individuals .. .as long as the requirements for
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reserve the right of interpretation to the lan administrator.1 46 This can
"avoid plan interpretation by the courts."'14 If a private employer does not
exclude certain groups from their benefit plans or retain the right of
interpretation to the plan administrator, individuals who are not regular
employees may qualify as "employees" under ERISA. 148 Therefore, they
might be entitled to benefits even if this was not the intent of the
employer. 149 Thus far, the court in Rodrigues has not probed the actual text
of Scotts' benefit plan or determined who qualifies under it. Nor is it
apparent that Scotts has presented any evidence that Rodrigues does not fall
within their definition of employees who qualify for benefits. Until Scotts
presents the language of their individual benefit plan, it is unclear if they
have limited the scope of qualifying employees within their plans so as to be
permissible to exclude Rodrigues.
Under the two-part test imposed by ERISA, it is likely Rodrigues will
satisfy both requirements of showing that he is an employee and is eligible
under the employer's plan.1 50 The factors under the Darden Court's "right to
control test" seem to weigh in Rodrigues' favor. Since Scotts has not based
its argument on the language of its plan, it is likely the plan does not
specifically exclude groups of individuals from benefits. Scotts argues that
Rodrigues was not an employee and therefore does not fall under ERISA
because his employment was conditioned on being a non-smoker. 5

eligibility are not based on an age older than 21 or length of service longer than one
year." Id.
146.

Id.

147.

Id.

148.

Id.

149. Borgeest & Costello, supra note 140. (citing Vizcaino v. Microsoft, 120 F. 3d
1006 (9th Cir. 1997)). The plan in Microsoft defined employee as "any common law
employee who receives remuneration for personal services rendered to the employer and
who is on the United States payroll of the employer." Vizcaino, 120 F. 3d at 1022. The
freelance workers hired by Microsoft were found to be "employees" and not
"independent contractors" and were entitled to "some amount of benefits - even though it
was never Microsoft's intention to provide such benefits." Id.
150.

Borgeest & Costello, supra note 140.

151. Rodrigues v. Scotts Co., No. 07-10104-GAO at *6 (D. Mass. filed Jan. 24, 2007),
available at
http://www.businessinsurance.com/images/random/filesWellness%20
amended%20complaint.pdf.
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However, this seems illogical since Rodrigues was fired well before the
Scotts anti-tobacco policy began.
Scotts also stated that terminating
Rodrigues because he was a smoker, and not because he would eventually
access benefits, does not violate ERISA. 152 Scotts has communicated that
their policy against smokers is primarily to cut health-related costs by
preventing smokers from qualifying as beneficiaries in the first place.1 53 If
Scotts is allowed to terminate employees based on the expenses these
employees may incur, the decision will not only affect Rodrigues, but it will
provide for an employment condition that will discourage the hiring of
certain minority groups and decrease the likelihood that they can access
health care plans.
IV.

RAMIFICATIONS OF A SECTION 510

ERISA VIOLATION

ON MINORITY

GROUPS

Along with posing a potential ERISA violation, failing to hire or
terminating employees who use tobacco and are unable to stop will
disproportionally affect minority groups.' 54 In general, these groups have a
higher smoking rate and are more predisposed to smoking-related health
issues. 155 Anti-smoking programs, like the policy instituted by Scotts, rely
on two scenarios: 1) employees who are not smokers or who have already
quit smoking, or 2) employees who are able to stop using tobacco products.
Some minority groups, however, are more likely to be smokers, have higher
incidences of smoking-related disease, or have a harder time stopping the
use of tobacco products.' 56 Because of this, minorities will be excluded in
greater numbers from the benefits of their company's health care plans. This
is especially detrimental because of the higher rates of health problems
among these groups. 157 Specifically, Section 510 ERISA violations against
smokers will be especially harmful to the American Indian/Alaska Native

152.

Id. at *7.

153.

Pfeiffer, supra note 27.

154. Brody & McKinney, supra note 22, at 53.
155.

Id.

156.

Id.

157.

Id.; see infra notes 160-175.
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and African American communities.' 58 The Centers for Disease Control and
Prevention (CDC) explains that smoking rates are influenced by various
factors such as "socioeconomic status, cultural characteristics, acculturation,
stress, advertising, cigarette prices, parental and community disapproval, and
abilities of local communities to mount effective tobacco control
initiatives. ' 59 Employer wellness programs cannot deal with the range of
the factors that influence smoking behaviors, magnifying the inequalities
faced by high-risk minority groups.
A. American Indian andAlaska Native Populations: High Rate of Smoking
Perhaps one of the reasons American Indian and Alaska Native
populations have the highest rate of smoking is because many tribes
"consider tobacco a sacred gift and use it during religious ceremonies and as
traditional medicine." ' 60 According to a Morbidity and Mortality Weekly
Report for the CDC, from 1999 to 2001, among adults eighteen and over, the
American Indian and Alaska Native populations had the highest rate of
cigarette smoking at 40.4 percent.' 6 The rate of smoking in the overall U.S.
population is only twenty-five percent.' 62 The American Indian/Alaska
Native populations also had the highest youth cigarette smoking rate at 27.9
percent. 6 According to a 1998 Surgeon General's Report concerning
tobacco use among racial and ethnic minority groups, "[s]ince 1983 very
little progress has been made in reducing tobacco use among American

158.

Brody & McKinney, supra note 22, at 53.

159. CDC, Prevalence of Cigarette Use Among 14 Racial/Ethnic PopulationsUnited States, 1999 -2001, MORBIDITY AND MORTALITY WEEKLY REPORT, Jan. 30, 2004
[hereinafter Prevalence of Cigarette Use] available at http://www.cdc.gov/mmwr/

preview/mmwrhtml/mm5303a2.htm.
160. CDC, Tobacco Use Among U.S. Racial/Ethnic Minority Groups, African
Americans, American Indians and Alaska Natives, Asian Americans and Pacific
Islanders,Hispanics:A Report of the Surgeon General (Executive Summary), MORBIDITY
AND MORTALITY WEEKLY REPORT, Oct. 9, 1998 [hereinafter 1998 Surgeon General's

Report], available at http://www.cdc.gov/mmwr/preview/mmwrhtmU/00055081 .htm.
161.

Prevalenceof Cigarette Use, supra note 159.

162.

1998 Surgeon General's Report,supra note 160.

163.

Prevalence of Cigarette Use, supra note 159 (American Indian and Alaska

Natives had the highest cigarette smoking rate at 27.9 percent compared to the secondhighest youth smoking rate of 16.0 percent in the non-Hispanic white population).
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Indian and Alaska Native adults."' 6 4 Also, heavy smoking is most common
in the American Indian and Alaska Native populations. 1 5 There is also a
higher rate of pipe smoking and the use of chewing tobacco or snuff in the
American Indian and Alaska Native populations. 166 The high rate of
smoking, coupled with the use of spit-tobacco, increases the risk of heart
disease, cancer, and stroke-"all of which
are leading causes of death among
167
American Indians and Alaska Natives.'
B. African Americans. High Rate of Smoking-Related Disease
While African Americans have the second highest rate of smoking after
the American Indian and Alaska Native populations, they also "bear the
greatest health burden" of all the racial/ethnic minority groups.'68
According to a 1998 Surgeon General's Report concerning tobacco use
among racial and ethnic minority groups, "middle-aged and older African
Americans are far more likely than their counterparts in the other major
racial/ethnic minority groups to die from coronary heart disease, stroke, or
lung cancer."' 69 In the United States, cancer is the second leading cause of
death and cancers attributable to cigarette smoking are the highest in African

164.

1998 Surgeon General'sReport, supra note 160.

165. Smoking and Tobacco Use, 1998 Surgeon General's Report - Tobacco Use
Among U.S. Racial/Ethnic Minority Groups: American Indians and Alaska Natives and
Tobacco [hereinafter American Indians and Alaska Natives and Tobacco] (on file with
author), http://www.cdc.gov/tobacco/data-statistics/sgr/1998/highlights/am-indian_
alaska native/index.htm.
cigarettes per day. Id.

"Heavy smoking" is considered to be twenty-five or more

166. Id. The American Indian and Alaska Native pipe smoking rate is 6.9 percent,
compared with 2.9 percent for whites, 2.4 percent for African Americans, and 2.3 percent
for Asian Americans and Pacific Islanders. Chewing tobacco or snuff rates were the
highest at 4.5 percent for American Indians and Alaska Natives, 3.4 percent for whites,

3.0 percent for African Americans, 0.8 percent for Hispanics, and 0.6 percent for Asian
Americans and Pacific Islanders. Id.
167. American Lung Assoc., Smoking and American Indians/Alaska Natives Fact
Sheet,
http://www.lungusa.org/stop-smoking/about-smoking/facts-figures/americanindians-tobacco.html (last visited Feb. 26, 2010).
168.

1998 Surgeon General'sReport,supra note 160.

169.

Id.
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American men.' 70 African American smokers are particularly plagued by
cerebrovascular disease, which is linked to stroke, a primary cause of death
in the United States. l17 Most notably, the risk of stroke is elevated by a
person's status as a smoker. 172 The rate of cerebrovascular disease is twice
as high among African American men and women as compared to white
men and white women. 173 African Americans are also particularly at risk for
smoking related diseases because they prefer to smoke menthol cigarettes
which "may facilitate absorption of harmful cigarette smoke constituents.' 74
While "African-American smokers are more likely than white smokers to
have quit for at least one day during the previous 1year,"
they have a
75
significantly lower rate of cessation than white smokers.
C. The Effect of Ethnicity on Cessation
In addition to having higher rates of smoking and higher incidence of
smoking-related diseases, some minority groups have lower rates of
cessation advice from health care providers.
This, in turn, makes anti177
smoking policies particularly detrimental to minority populations.
Despite standards published by the U.S. Department of Health and Human
Services to guide physicians in the screening and counseling of smoking

170. Smoking and Tobacco Use, CDC Fact Sheet, Health Effects of Cigarette
Smoking, [hereinafter CDC Fact Sheet].
171.

American Indians and Alaska Natives and Tobacco, supra note 165.

172.

Id.

173. Smoking and Tobacco Use, 1998 Surgeon General's Report - Tobacco Use
Among U.S. Racial/Ethnic Minority Groups: African Americans and Tobacco. The rate
of cerebrovascular disease for African American men is 53.1 per 100,000 and 26.3 per
100,000 for white men. The rate of cerebrovascular disease for African American
women is 40.6 per 100,000 and 22.6 per 100,000 for white women. Id.
174.

Id.

175.

Id.

176. Thomas K. Houston, et al., Patient Smoking Cessation Advice by Health Care
Providers: The Role of Ethnicity, Socioeconomic Status, and Health, 95 AM. J.OF PUBLIC
HEALTH 1056, 1057-58 (2005).
177.

Id.
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cessation, the "frequency of smokin 78cessation interventions" has not
increased over the past twenty years.
Based on data from the 2000
Centers for Disease Control and Prevention Behavioral Risk Factor
Surveillance Survey, it was concluded that there were "lower rates of
smoking cessation advice among ethnic minorities." 179 Out of the data pool
of current smokers, sixty-nine percent had been given cessation advice by a
health care professional.180 African Americans and Hispanics were advised
to quit smoking less frecuently and had worse overall health compared to
their white counterparts. 81 These groups were also much less likely to
182
receive "smoking cessation advice" from their health care providers.
V. THE COURT DISMISSES RODRIGUES' ERISA CLAIM BASED ON
CONTINGENT WORKER STATUS

Unexpectedly, on July 23, 2009, the U.S. District Court for the District of
Massachusetts dismissed both the privacy and ERISA claims brought by
Rodrigues based on the finding that his employment was "contingent" and
conditioned on "successful completion of pre-hire screening required of all
Scotts' associates, which included but is not limited to a drug screen
' 83
(including nicotine test where applicable by law) and criminal history."'

178.

Id. at 1056.

179. Id. at 1057-58. "The Centers for Disease Control and Prevention BRFSS is an
ongoing, cross-sectional, telephone survey designed to collect uniform, state-based data
on preventive health practices and risk behaviors linked to chronic diseases and injuries
in the US population." Id.
180. Id. at 1057. While fifty percent of Hispanics and sixty-one percent of African
Americans were advised to quit smoking, seventy-two percent of whites were advised to
quit smoking by a health care professional. Houston, supra note 174, at 1057.
181.

Id. at 1057.

182.

Houston, et al., supra note 176 at 1057-58.

183.

11,

Gregory Keating, Court Extinguishes Smoker's Claims, THE FREE LIBRARY, Aug.

2009,

http://www.thefreelibrary.com/Court

Extinguishes

Smoker's

Claims.-

a0205577200; see generally Rodrigues v. Scotts Co., No. 07-10104-GAO (D. Mass. filed

Jan.

30,

2008),

available at http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl

?filename=otoole/pdf/rodrigues%20v%20scotts%20co%20mot%2Oto%20dismiss%20ord
er.pdf.
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With a "fuller record," 184 the court determined that Rodrigues did not have
standing as an ERISA plan participant because he was not "a regular, fulltime associate" due to the fact that he had not worked "60 days of
continuous full-time employment."8 5 While ERISA prohibits employers
from interfering with the rights of employees, it has not been construed to
apply to hiring decisions.1 86 Congress did not want to include hiring
decisions within the scope of Section 510.187 According to the 2002 Third
Circuit decision in Becker v. Mack Trucks, Inc.,188 "[u]nlike a discharge or
other workplace harassment, a failure to hire does not amount to a
circumvention of promised benefits because job applicants who have yet to
be hired have not been promised any benefits. . . ."10 Not only was the brief
opinion by Judge O'Toole unexpected, it also raises more questions than it
answers concerning ERISA Section 510 standing and wellness plan
operation. 19 The decision was not merely unanticipated; it was also vague
and brief.
Even though Rodrigues filed an appeal to be heard by the First Circuit
Court of Appeals, employers and those seeking employment will have to
deal with the unresolved ERISA law surrounding contingent employment
and wellness programs for the time being; a situation compounded by the
complexity of the constantly changing health care debate. 19 1 The court

184.

Robert A. Fisher, Federal Court Decision Suggests That Employees Can

Challenge Employers' Policies on Off-Duty Conduct, EMPLOYMENT BULLETIN (Foley

Hoag LLP, Boston, MA), July 31, 2009, http://www.foleyhoag.com/NewsCenter
/Publications/Alerts/Employment-BuletinlEmployment-Bulletin-073109.aspx.
185.

Rodrigues, No. 07-10104-GAO, at *9.

186. Id. at *10 (citing Becker v. Mack Trucks Inc., 281 F.3d 372, 379-83 (3d Cir.
2002) (ruling that ERISA section 510 does not apply to hiring decisions)).
187.

Rodrigues, No. 07-10104-GAO, at *10-11.

188.

See Becker v. Mack Trucks Inc., 281 F.3d at 372.

189. Rodrigues, No. 07-10104-GAO at *11; Becker v. Mack Trucks Inc., 281 F.3d at
379-83.
190.

See generally Rodrigues, No. 07-10104-GAO at *9.

191. Keating, supra note 153. See generally Repealing Erisa, WALL STREET JOURNAL,
July 21, 2009, at A14, available at http://online.wsj.com/article/SB100014240529
70203946904574298661486528186.html; Ellen Wulfhorst, Healthcare Reform Could
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failed to adequately explore several issues present in the case; including the
role of timing in Rodrigues' termination prior to implementation of Scotts'
no smoking hiring policy and the implication of a policy where employers
allow employees to work post-offer, but pre-employment. 92 Also, the court
should have considered whether the outcome would have been different if
Rodrigues had passed the urinalysis test, but Scotts found out later that
Rodrigues was a smoker. 193 In addition to the ambiguity surrounding this
ongoing case, other employers should not base their wellness program
planning on the outcome of this case since the conclusion is fact specific and
the outcome is strictly based on Massachusetts law. 194 As mentioned before,
195
discriminatory hiring practices against smokers are illegal in many states.
Vi. IF RODRIGUES PREVAILS, So Do MINORITY GROUPS AND SOCIETY AT
LARGE

When Rodrigues v. Scotts Co. moves to the First Circuit Court of Appeals,
the court should rule in favor of Scott Rodrigues based on the Scotts
Company's violation of ERISA. Such a holding should be reached not only
because of the validity and weight of Rodrigues' complaints, but also to
ensure that policies allowing disproportionate effects on minority
populations are discontinued. The court should reevaluate and confirm
Rodrigues' status as an employee and should rule against Scotts for
consciously keeping an employee from accessing benefit plans merely
because of the costs Rodrigues may incur as a smoker. Rodrigues' status as
a smoker makes it easier for many individuals to overlook an injustice
because of the immorality associated with tobacco use. Unfortunately, this
Impact Wellness Programs,

REUTERS,

July 7, 2009, http://www.reuters.com/article/

idUSTRE56660120090707 (last visited Mar. 3, 2010).
192.

Keating, supra note 183.

193.

Id.

194. Employer's Aggressive Anti-Smoking Policy Survives Court Challenge - For
Now, BENEFIT & EMP. BRIEFING (United Benefit Advisors, Indianapolis, IN), 2009,
available at http://www.ubabenefits.com/Resources/QuarterlyEmployerBenefitsNews

letter/EmployersAgressiveAnitSmokingPolicy/tabid/2323/Default.aspx.
195. Id. Mr. Rodrigues might have been successful on similar claims had he been
employed in Washington, Missouri, or Vermont. Indeed, some state statutes expressly
prohibit adverse employment action premised on an employee's off-duty use of lawful
agricultural products, such as tobacco. Even under Massachusetts law, Mr. Rodrigues
might have prevailed had the facts of his case been slightly different. And he might yet
prevail, as he has appealed the lower court's decision. Id.
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injustice extends to minority smokers with greater frequency. The result is a
violation of minority rights to employment equality and employer benefit
plan access. When employers ask potential employees or present employees
to quit smoking, minority groups are clearly at a disadvantage. This
shortfall cannot be justified by increased corporate gains or dismissed by the
general complacency surrounding smoker restrictions.
Anti-tobacco policies requiring termination of employees who smoke in
their private lives pose a far greater cost to society than the costs they save
employers. How far can employers go in regulating private behavior when
increased health care costs applies to a spectrum of activities ranging from
an individual's sex life to their mode of transportation, even arguably to
one's genetic predispositions? In Miami v. Kurtz, the Supreme Court of
Florida held that it was not a privacy violation to require municipal job
applicants to refrain from using tobacco products for one year as a condition
for employment. 196 But Justice Kogan, in his dissent, warned that employer
inquiry into off-duty private legal behavior "could easily become the pretext
for a constitutional violation." 19 7 He reminded the court that "[t]he time has
not fully passed, for example, when woman job applicants have been
questioned about their plans for procreation in an effort to eliminate those
who may be absent on family leave. ' 98 More disturbingly, Justice Kogan in
speaking about government efforts to "identify those who might eventually
suffer from cancer or heart disease, for instance, itself is a violation of bodily
integrity . . . Moreover, I cannot help but note that any
such effort comes
'1 99
perilously close to the discredited practice of eugenics."
CONCLUSION

For now, curtailing the rights of people who choose to use tobacco
products based on "the bottom line" is acceptable because of public
willingness to vilify tobacco use. 2 0 However, it is likely that when obesity
becomes the number
one
to take an
...
. health
. ... concern, employers will begin 201
New
increased interest in individual food and exercise choices.

So. 2d
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Miami v. Kurtz, 653

1025, 1028-29 (Fla. 1995).

197.

Id. at 1029.

198.

Id.

199.

Id.

200.

CBS News 60 Minutes, supra note 4.

201.

Maltby, supra note 9, at 1641.
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employment policies under the guise of "better health," motivated by
economic gains, are a recipe for disaster. Not only does it open the door to
employer policies about private activities that may cost the employer money,
but the unintended consequences far outweigh the benefits received by
employers who espouse "wellness." The reality is that many people, even
after being informed of the dangers and risks of a particular behavior, will
still drink, smoke, eat unhealthy foods, not wear seatbelts, refuse motorcycle
helmets, and engage in risky sexual practices. According to Jacob Sullum,
"[t]his is not because they misunderstood; it's because, for the sake 2of
02
pleasure, utility, or convenience, they are prepared to accept the risks."
We, as a society, know that Prohibition does not work. Instead of protecting
people from second-hand smoke, keeping tobacco away from youth, and
helping people who want to quit smoking, anti-tobacco advocates are trying
to eliminate it completely "by any means necessary" and ignore the cost this
may impose on certain minority groups and society as a whole. 2 0 3 As Jacob
Sullum, senior editor at Reason magazine and a nationally syndicated
columnist, concludes: "Of all the2 °4risk factors for disease or injury, it seems,
freedom is the most pernicious.
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